
It is 2015. We have come a long way from the position
taken by a previous Lord Chief Justice in 1958, where a
five-year-old had been called as a witness:

‘The court deprecates the calling of a child of this age 
as a witness ... the jury could not attach any value to 
the evidence of a child of five; it is ridiculous to suppose
they could.’ 

Lord Goddard CJ in Wallwork (1958) 
42 Cr App R 153
The Youth Justice and Criminal Evidence Act (1999) effectively

removed the legal constraints on calling younger witnesses, clearly

separating out the issue of competence from issues of credibility 

and reliability. 

Children’s evidence, particularly about sexual abuse, is now the focus

of intense media and public interest. But the media coverage focuses

primarily on adult survivors of sexual abuse, who tried to tell and were

not heard or were not believed. 

Listening properly to very young children
Missing from the storm of coverage is what happens when the early

warning signs are picked up, when young children are properly

listened to and they are kept safe. We would save so much trauma,

time and money if we did this better and did this sooner. 

Very young children are now being heard – two-year-olds have given

evidence to the police and three and four-year-olds have been cross-

examined at trials in magistrates’ courts and in the Crown Court 1. 

An Appeal Court judgment in 2010 upheld a conviction for rape based

on the evidence of a child aged three at interview (four at trial) who

was describing events which had occurred when she was two. In the

judgment the then Lord Chief Justice stated clearly that ‘the age of a

witness is not determinative of his or her ability to give truthful and

accurate evidence’. para 40 and 41 of R v. Barker (2010) EWCA Crim 4. 

Barriers
But the English criminal justice system has not developed with young

children in mind, and relies heavily on spoken testimony. This

presents barriers to anyone who finds it difficult to put their

experiences into words and tell what happened. These barriers

particularly disadvantage very young children because:

■ their ability to understand and use language is at an early stage 

of development; 

■ they rely much more on gesture, facial expression or

demonstration than older children, both to understand and be

understood (Doherty-Sneddon 2003); 

■ children’s unspoken communication may go unnoticed or

unrecorded, or be unintentionally disregarded at interview or trial

(Marchant 2010).

Show and tell
Very young children are often more able to communicate if they

show as well as tell (Marchant 2010, 2010a), eg by:

■ nodding or shaking their heads; 

■ pointing and gesturing;

■ drawing, or using drawings provided; 

■ indicating and demonstrating with their hands or mouths;

■ demonstrating with their whole bodies;

■ demonstrating with props, eg dolls and furniture. 

One of the safest ways to prompt a child’s non-verbal communication

is to extend or slightly exaggerate your own non-verbal

communication. For example showing a child non-verbally that you

do not know what happened or you do not understand what they

mean (by a ‘do not know’ expression or by shrugging) can prompt

them to give additional information and/or to use additional channels

of communication. It is crucial that your non-verbal communication is

non-leading.

The child’s face and hands should be clearly visible (over closed-

circuit TV at court and on the interview recording) and questioning

should be ceased if the child moves out of sight or range. Notice when

a child is pointing or demonstrating, by clearly looking and attending.

Clarify if necessary. It can also be helpful to comment verbally eg ‘you

are pointing’ to direct the attention of the viewer, both at interview

and over livelink at trial. Transcripts must be a record of what was said

and done, not just what was said. 

The quality of young children’s evidence is dependent on the ability

of the questioner to ask developmentally appropriate questions that

the child can understand. In the author’s experience, if properly

interviewed, children as young as two can give reliable and accurate

evidence about their experiences, and with careful planning and

developmentally appropriate questioning this evidence can be tested

at trial (Marchant 2013, Wurtzel 2014). 

Since 2007 the author has worked as a forensic interviewer and

intermediary with more than 600 children. 140 of these were aged

five or under and giving evidence to the police and/or courts in

England, mostly as victims of sexual or violent crime or as witnesses

to murder.

Many members have commented on the usefulness of Triangle’s

article on intermediaries in February/March MAGISTRATE. This is

another example of their range of services to enable children to give

evidence www.triangle.org.uk All references can be found in the

article on the MA website.
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