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The evidence of very young children is now being heard in criminal trials in England. This article links 

the changes in policy and practice with examples from the author’s work as a forensic interviewer and 

intermediary with 200 witnesses aged 22 months to five years. 

In 2010, the Appeal Court upheld a conviction for rape based on the evidence of a child aged three at 

interview (four at trial), who was describing events which had occurred when she was two. The 

judgment stated “the age of a witness is not determinative on his or her ability to give truthful and 

accurate evidence” (R. v. Barker (2010) EWCA Crim 4 para.40). 

In the five years following this judgment, there has been a significant increase in the number of young 

children giving evidence in criminal proceedings in England, reflected for example in patterns of 

referral for intermediary support: 
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The Research 

We now know a great deal about how young children’s communication and memory develop, and 

how this impacts on their ability to give evidence (for a summary see Marchant 2013 or 

bit.ly/1WEW9Ed. 

Young children are particularly vulnerable to risky questioning – when asked suggestive or complex 

questions, or coerced or coached, they can give wildly inaccurate accounts, including of events that 

did not happen. This makes it challenging to safely elicit and test their evidence (Schreiber et al 2006; 

Poole & Dickinson 2011; Poole & Bruck 2012; Hewitt 1999; Myers 2005; Schreiber et al 2006; Powell 

and Snow 2007; Lyon 2010; Lamb et al 2011; Spencer & Lamb 2012; Graffam Walker 2013). It is 

important to remember that adults can also give inaccurate accounts of events. 

When the processes of interview and trial are adapted in line with their needs, and questioning is 

developmentally appropriate, young children can provide accurate, complete and coherent accounts 

of their experiences (Hershkowitz et al 2011; Marchant 2013) and these accounts can be properly 

tested at trial (Marchant 2010, 2011; Wurtzel 2014). 

Young children are particularly vulnerable to maltreatment, for example, 1-4 year olds are more likely 

to be subject to a child protection plan than any other age group  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/254084/SFR45-

2013_Text.pdf and children under the age of one consistently have the highest rate of homicide per 

million population 

http://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/compendium/focusonviol

entcrimeandsexualoffences/2015-02-12#tab-Homicide-risk-for-different-age-groups 

36% of serious case reviews involve a baby under one 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/184053/DFE-

RR226_Report.pdf 

The costs of not listening are high, for example this report estimates that child sexual abuse in the UK 

cost £3.2bn in 2012. 

https://www.nspcc.org.uk/services-and-resources/research-and-resources/2014/estimating-costs-

of-child-sexual-abuse-in-uk/ 

 

Young children’s evidence may be crucial to justice. Listening to children while they are very young 

can reduce the risk of contamination of evidence. It can also enable earlier interventions, thus 

reducing developmental trauma, a major cause of mental ill health. 

Contrary to the popular belief that children “don’t tell” about sexual abuse, many adults report telling 

as children, but not being heard (Allnock & Miller 2013; Gray & Watt 2013). The author’s experience 

confirms that many young children attempt to tell repeatedly through their words and their 

behaviour. 

The Legal Context 

The way in which we elicit and assess the testimony of children has been the subject of intense 

research and media attention for many years (Lamb et al 2008; Lamb et al 2011.; Cambridge University 

2011; HMCPSI and HMIC 2012, 2014, 2015; OCJR 2007; Plotnikoff & Woolfson 2009 and 2011; 

Brammer & Cooper 2011; Wurtzel 2014; Hughes 2009, Brooke 2011). 
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The Youth Justice and Criminal Evidence Act (1999) effectively removed the legal constraints on calling 

younger witnesses, clearly separating out the issue of competence from issues of credibility and 

reliability. 

Current guidance does not suggest a minimum age for child witnesses: “There are no fixed rules about 

how old children must be before they can give evidence or before we will prosecute a case” (CPS 2006 

p.9) and even more explicitly: “whatever the age of the victim, as long as the legal safeguards and 

support necessary to ensure a fair trial are in place, their voice will be heard” (CPS 2010). 

Strategies that Enable Young Children’s Best Evidence at Trial 

Young children need to be able to predict and make sense of what is happening, to be clear about the 

choices they can make and to be asked questions that they can understand. They need to feel safe 

with the professionals they meet and they may need help to separate from their parent or carer, to 

regulate their emotional state, and to learn and practice the communication rules. 

Trials are beyond children’s experience: “children are accustomed to interactions with adults in which 

the adult knows the answer and the child is either being taught the answer, or should have learned 

the answer and is now being tested” (Lyon 2010 p94). 

Visual resources can help explain what is happening and clarify expectations (e.g. 

photos/drawings/rules/letters/books/visual timetables). 

Child friendly environments help children know they are safe: explain security measures very simply; 

provide furniture the right size; offer quiet, calming play materials and an easily accessible bathroom. 

Adapt processes to respond to a child’s fears, eg, screening the defendant’s view of the live-link 

screen, ordering silence in court. 

Establish the child as an expert informant from the outset in your interactions: never speak over 

children as if they are not there, and avoid using complex language in their presence (Marchant et al 

2009). Very young children may not understand why they need to tell what happened, in fact they 

may assume you already know. 

 

Explore the child’s understanding of truth and lies in a straightforward, practical way (Marchant, 

Collins & Prior 2013). Avoid telling stories or asking children to pretend and never suggest a violent 

event or attribute blame to the child in your example. Children can then be invited to “promise” to 

tell the truth - the research is clear that a child’s promise to tell the truth is a better predictor of later 

honesty than the ability to distinguish truth and lies (Lyon 2011). 

 

Let the child set the pace during cross-examination. The assumption is often that young children will 

need to go slowly but in fact many young children struggle to maintain their attention and train of 

thought if there are long gaps between questions, eg, a four year old following a long pause during 

cross-examination, “what he talking about? 

 

Let the child control breaks: non-adjourned breaks, where the court waits for a few minutes, enable 

children to cease the interaction when they need to and restart when they are ready. This is especially 

important for traumatised children, like this four year old who was able to manage her own state 

through brief pauses in the livelink room, “I tell you in a minute, ok?” or by hushing the 



questioner “Sssh sssh I’m sticking for a bit” (one minute silence) “Can I ask some questions 

now?” “Yep”(answered questions calmly for six minutes). 

 

Attend to children’s nonverbal communication: although they should not be asked to indicate on 

their own bodies ABE 2011, para.5.76. Child witnesses may be particularly distressed when asked to 

show on their own body where they were touched, or to mimic sexual actions, and this should be 

avoided, young children are often more able to communicate if they show as well as tell (Doherty –

Sneddon 2003; Marchant 2009, 2010, 2010a), for example by nodding or shaking their heads, pointing, 

gesturing, drawing, indicating, demonstrating eg, with drawings, dolls or furniture. Ensure the child’s 

face and hands are clearly visible over live link and cease questioning if the child moves out of sight. 

Transcripts must be a record of what was said and done, not just what was said. Livelink can disrupt 

communication: some young children give much better evidence if counsel come to the livelink room 

(Wurtzel 2012). 

 

Adapt questions to the child’s developmental level: all children are different, and “advocates must 

adapt to the witness, not the other way round” (R. v. Cokesix Lubemba; R. v. JP [2014] EWCA Crim 

2064). Adjust vocabulary, sentence length, and sentence structure to the child’s level: “use language 

that is free of jargon and appropriate to the age of the child” (JSB 2009 p.4); “Adapt questions … 

enabling this child’s “best evidence” (Judicial College 2012). Young children may be confused by 

unfamiliar words eg, “a bruise” instead of an “ow”; be baffled by questions about related topics 

eg, “why you asking me ‘bout BATHS?” and struggle with forced alternatives, eg, “Were your clothes 

on or off?” “Yes-no. (later) My pyjamas was round my feet”. They may also guess at answers when 

asked developmentally inappropriate questions, eg, “How many times did this happen?” “81 and a 

thousand”. 

 

Minimise confusion: young children struggle to locate events in time, and may not yet have a firm 

grasp of concepts like now/then/next/before/after/since/when, eg, “When did this happen?” “When 

I was littler and had different shoes”. Yesterday can mean anything in the past and tomorrow 

anything in the future. Present tense questioning can be very alarming eg, “So you are in the bed and 

he’s taken your knickers off, now what’s happening?” 

 

Avoid non-literal language: 

 Counsel to a five year old: “So, are you in school at the moment?”  

“Um, no, I’m in this room with these cameras so you can see me in court. And I can see you too.” 

 

Counsel to a four year old: “Can I take you back to the house?”  

“I don’t want no one to take me back there” 

 

Counsel to a five year old: “Are you OK to go on?”  

“What on?” 

 

Where Next? 

To the best of the author’s knowledge, the youngest witnesses ever to have given evidence at trial in 

England have been aged three. This includes children who were two when their visually recorded 

interviews were undertaken. 



A major difficulty for all child witnesses in England is the delay between interview and trial, which 

averages more than a year (Plotnikoff and Woolfson 2009), despite longstanding guidance on fast-

tracking. 

Pre-trial video recorded cross-examination was originally recommended in England more than 25 

years ago (Pigot, 1989; see also Spencer 2011, Henderson 2011). It was included as a special measure 

in the YJCEA 1999 (s.28), and is currently being piloted in England   

https://www.gov.uk/government/news/first-victims-spared-harrowing-court-room-under-pre-

recorded-evidence-pilot 

 

An alternative approach is to bring the actual trial earlier in time, and in some areas the recommended 

16 week limit (complaint to trial) https://www.judiciary.gov.uk/publications/judicial-protocol-

expedition-of-cases-involving-witnesses-under-10-years/  is now being achieved. The author has 

experienced this in 2015 in three cases, all involving under-fives. 

 

The foundations are thus in place to enable the evidence of young children to be elicited and tested 

in developmentally appropriate ways. The accuracy, completeness and coherence of young children’s 

testimony depends heavily on the competence of advocates, intermediaries and the judiciary. Young 

children can give reliable evidence, something that was perhaps better understood long ago: 

“Infants of very tender years often give the clearest and truest testimony.” William Blackstone 1769 

v.4/214 
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